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that the time was ripe to give the negotiations a major push. The President
augmented our original proposal at the May 29, 1989 summit marking the 40th
anniversary of NATO. Among other things, the United States proposal calls for
an acceleration of both the Eastern and Western timetables for reaching a CFE
agreement and for implementing the agreed reductions. The Soviet proposal
called for full implementation of an accord by 1997. The United States set a
goal of completing an agreement in 6 months to 1 year with the required
reductions by 1992 or 1993.
This Resolution and Report supporting the negotiation of a CFE agreement
complement ABA recommendations of February 1988, which supported ratification of the INF Treaty and urged the United States to give priority attention to
negotiations on a Strategic Arms Reduction Treaty. Those previous ABA recommendations supported significant arms control efforts aimed at reducing the
threats of nuclear weapons in Europe and between the United States and the
Soviet Union. This Resolution and Report complement the February 1988 Resolution by endorsing the equally significant arms control negotiations striving to
reduce the level of conventional armed forces in Europe and between the United
States and the Soviet Union.
Respectfully submitted,
James R. Silkenat, Chairman
Section of International
Law and Practice
February, 1990

III. Protocol to the Income Tax Treaty
Between Canada and the United States*
RECOMMENDATION
BE IT RESOLVED, That the American Bar Association recommends the
adoption of a Protocol to the Income Tax treaty between Canada and the United
States, pursuant to which the United States would treat the Canadian income tax
imposed on U.S. citizens and residents with respect to property located in Can*This Recommendation and Report was adopted by the House of Delegates in August 1990. The
Recommendation and Report was developed by the Section's Canadian Law Committee in conjunction with the International Taxation Committee. Susan Klein was primarily responsible.
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ada pursuant to Section 70(5) of the Canadian Income Tax Act as an estate tax,
creditable for purposes of calculating the U.S. estate tax of such citizens and
residents and Canada would treat the United States estate tax imposed on Canadian residents with respect to United States property as an income tax creditable against the income tax imposed on such residents pursuant to Section 70(5)
of the Canadian Income Tax Act.
REPORT
Pursuant to Section 70(5) of the Canadian Income Tax Act (the "Act"), a
taxpayer is deemed to have disposed, immediately prior to his death, of each
property owned by him that was a capital property of the taxpayer and to have
received proceeds of disposition equal to the fair market value of the property at
such time. Special rules apply to depreciable property of a prescribed class held
by the decedent: the decedent is deemed to have disposed of such property and
to have received proceeds of disposition in an amount equal to the average of the
fair market value of the property immediately prior to his death and the undepreciated capital cost thereof to him at that time. Significantly the foregoing tax
constitutes an income tax, rather than an estate tax. As such, a U.S. citizen or
resident holding property situated in Canada to which Section 70(5) of the Act
applies is not permitted a credit for the tax imposed: rather, such tax is treated
merely as a debt or charge against the estate, deductible under the provisions of
Section 2053 of the Internal Revenue Code of 1986, as amended (the "Code").
Rev. Rul. 82-82, 1982-1 C.B.127.
Pursuant to Code Section 2101, a tax, calculated at the rates applicable to the
estate of a U.S. citizen or resident, is imposed on the taxable estate of every
decedent non-resident alien of the United States. In lieu of the $192,000 unified
credit against the estate tax provided with respect to the estate of U.S. citizens
and residents, however, the unified credit afforded the estate of a non-resident
alien is limited to $13,000. Significantly, the U.S. estate tax payable by a
Canadian resident with respect to property located in the United States is not
available as a foreign tax credit against the tax imposed on such resident pursuant
to Section 70(5) of the Act. Although the Canadian income tax imposed pursuant
to Section 70(5) is allowed as a deduction in computing such taxable estate, the
proration rule of Code Section 2106(a) (1) limits the deduction to that proportion
of the deductions which the value of the decedent's U.S. estate bears to his entire
gross estate, wherever situated. In those instances where the Canadian decedent's U.S. situs assets constitute a small percentage of his world-wide property, and where such decedent has a nil Canadian tax basis for such property, the
combined rate of tax imposed with respect to such U.S. situs property may
approach 88%, calculated as the sum of the highest marginal U.S. estate tax rate
and the 33% Canadian income tax rate applicable to capital gains of a Quebec
resident. Although there are several structures and tax planning techniques availVOL. 24, NO. 4
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able to a Canadian holding property situated in the United States for avoiding the
U.S. estate tax, many of these structures, including, inter alia, the utilization of
a Canadian holding company, may have certain adverse consequences.
Canada and the United States are significant investment partners. Canadian
interests represent the fourth largest foreign investment in the United States and
U.S. interests represent the largest foreign investment in Canada. Clearly, the
United States-Canada Free Trade Agreement was intended to foster the growth
of such investment. In keeping with the spirit of the Agreement, the United
States and Canada should take steps to alleviate the double incidence of taxation
described herein. The recent increase in the rate of U.S. estate tax applicable to
the estates of non-resident aliens, enacted as part of the Technical and Miscellaneous Revenue Act of 1988, only serves to underscore the need for prompt
action. The most effective way of eliminating such double taxation would be the
adoption of a Protocol to the Income Tax Treaty between Canada and the United
States pursuant to which, for purposes of calculating the Federal estate tax
imposed on a U.S. citizen or resident with respect to property located in Canada,
the Canadian income tax imposed pursuant to Section 70(5) of the Act would be
treated as an estate tax, creditable against Federal estate tax, and the U.S. estate
tax on a Canadian resident would be treated as an income tax, creditable against
the Canadian income tax imposed on such resident pursuant to Section 70(5) of
the Act.
Respectfully submitted,
James R. Silkenat, Chairman
Section of International
Law and Practice
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